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VELDHUIZEN,J: 

 

[1 ]  Mr Brown you have been convic ted  o f two c ri mes  o f fraud  

and i t is now my duty to sentence you. 

 

[2 ]  You a re  43  years o ld. It  is  an important fact tha t you have  

no  p revious  convic tion o f any ki nd . The  evi dence  shows tha t you 

enjoyed  a  good  upb ri ngi ng. A t an ea r ly age  you los t your fa the r 

when he  died  i n an a ttempt to  save  the  li ves  o f o t he rs . A  deed  fo r  
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which he , pos thumous ly,  recei ved  the  Wo lraad  Wo ltemade  go ld  

class  award .  Your mo the r re-married  and by a l l  accounts  your 

step-fa ther  i s  a lso  a  man of cha racter  who  has  set a  good  

examp le . Your mo the r, who passed away sho rt ly a fter  your a rres t  

some seven years ago , subscribed  to  the  C hri s tian va lues  and  se t 

a good  examp le  to  her chi ld ren i n her eve ryday li fe .  You have  two  

chi ldren and  because  your wi fe  moved  to A us tra lia  and  because  

of your bai l  condi tions you have  no t seen them for  the pas t fi ve  

years  which I accep t is  pai nful .  I accep t that you were  sco rned  by 

your friends  and  the  pub li c  a t large , even by your church.  You 

were i nca rce ra ted i nte rmi t tent ly for  a  pe r iod o f about 8  months .  

You have  been through trauma and  pe rsona l suffe ri ng  for  the pas t 

7 years. 

 

[3 ]  You testi fied  tha t you were  a rres ted on more  than 190  

charges . Be fo re us  you were  i niti al ly i ndic ted  on a l l toge the r ni ne  

charges . Four counts  of f raud , two  counts  o f the ft ,  one  count o f 

contraveni ng  sec tion 1 (1 )(a)  o f the  Corrup tion A ct,  No . 94  o f 

1992 , one  count o f contraveni ng  sec tion 3 (b )(i i )(aa ) and /o r (bb ) 

and/or  (cc )  and /o r  3(b)(i v)  or  the  P revention and  Comba ti ng  

Corrup t A cti vi ties A ct,  No . 12 o f 2004 and a contravention o f 

sec tion 4(a)  and o r  4 (b)  o f the P revention o f Organi sed  Cri me  

Act,  No . 121  o f 1998 . On the  face of i t  these  were  extreme ly 

serious charges which carry heavy penalties. 
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[4 ]  Conside ri ng  the  pub lici ty which your case  has  recei ve d  i n 

the  media, I thi nk  i t  appropri ate  to  make  i t  clea r wha t you have  

no t been convi cted of.  You have not been convi cted of havi ng  

sto len money from i nves to rs  o r  pensioners  o r  tha t you de frauded  

them. You have no t been convi c ted of havi ng s to len money from 

Fidenti a o r i ts  subsidia ries . Your conduct underlyi ng  your 

convic tions  can i n no  way be  descri bed  as  a  pyramid  scheme.  I  

canno t overemphasi ze  tha t the  two counts o f f raud that you have  

been convic ted  o f a re  an extreme ly di luted  version of the  fraud  

tha t the  i ndic tment a l leges.  The  second  count of f raud  relates  

only to  fraud  agai ns t the  sha reho lde rs  o f MA TC O, no t agai ns t 

widows and  o rphans .  These  two  counts  o f fraud  pa le  when 

compared  to  the  cha rges  i n the  i ndic tment.  B ut i t  has  been 

accep ted  by the  p rosecution that you neve r had  the  i ntention to  

cause  actua l pre judice  o r  damage. You have  only admit ted and  

been found to  have i ntended po tentia l p re judice and  your mora l 

blameworthi ness must accordingly be judged in the light thereof. 

 

[5 ]  The  s ta te  tendered  the  evi dence  o f Mr Seedat from the  

Financia l Se rvi ces  Board . He  was  responsib le  fo r  the  i ni tia l 

inves tiga tion i nto  the  a ffai rs  of Fidentia .  He  testi fied  tha t the re  

was  amo ngs t other thi ngs  a  sho rt fa l l  o f  app roxima te ly R406M. His  

repo rt  was  handed  ove r to  the  Di rec to r  o f P ub lic  P rosecutions. If  

his  fi ndi ngs a re  fac tua l ly co rrec t then I fi nd  i t  as toundi ng  tha t you 

have  been brought to court on only the  ni ne  counts  lis ted  i n t he  
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indi ctment. I fi nd i t even more  as toundi ng  tha t the  s ta te saw fi t to  

accep t your p leas  o f gui l ty on the  fac ts  set out i n the  admission s  

you made  i n te rms o f sec tion 220  o f the  C rimi na l P rocedure  Ac t,  

51 o f 1977 . If  the  fac ts re la ted by this wi tness are  correc t then 

somethi ng  is  so re ly wrong  and  I can only thi nk  the  prosecution 

case has been poorly handled. 

 
[6 ]  Be tha t as  i t  may the  fac ts  before  me  a re  c lea r and  I canno t 

sentence you on any o the r basis .  The S ta te  submi ts  tha t sec tion 

51(2 )(a ) o f Ac t 105  o f 1997 , often re fe rred to  as  the  Mi ni mum 

Sentences A ct,  app lies to  the  two counts o f which you have  been 

found  gui l ty and  pressed  me  to  impose  a  sti f f  term o f 

imprisonment. The relevant part of this section reads:  

 
‘51(2) No twiths tandi ng any othe r law but sub jec t to  

subsec tions  (3 )  and  (6 ),  a  regiona l court  o r  High Court  

sha l l sentence a pe rson who has been convic ted  o f an 

offence referred to in – 

(a )  Part II of Schedule 2, in the case of – 

(i)  a fi rs t of fender to i mprisonment for  a peri od  

not less than 15 years;’  

Amongs t the  offences  lis ted  i n Pa rt  II  o f  Schedule  2  is  the  cri me  

of fraud ‘ involvi ng amounts of more than R500  000.’  

 
[7 ]  On the  fraud  descri bed  i n count 2  you admitted  tha t monthly  

sta tements  over a  leng thy pe riod  were  sent to  TE TA  and  tha t 

these  s ta tements , to  your knowledge , did  no t re flec t the  true  s ta te  
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of a ffai rs .  You admi tted  that the  rep resentati ons  contai ned  i n the  

monthly s ta tements  were  fa lse  and  had  the  po tenti al to  cause  

pre judice and  you reconci led  yourse lf  with tha t fac t.  As  far  as  the  

fraud  described i n count 6  is conce rned you admitted  tha t you 

induced  MA TCO to  ente r i nto an agreement by representi ng  tha t 

Fidenti a  had  ready cash at hand  to  pay the  sha reho lde rs . 

Although as  s ta ted  by you Fidentia  had suffi cient assets whi ch , i f  

liquidated , would have  been sufficient to mee t the  purchase  p rice  

i t  i n fac t did  not have  sufficient liquid  funds  to  do  so . The  mi no ri ty 

shareho lders  were  paid  and  through the  handi ng  over o f  contro l 

of  MA TCO, funds  became avai lable  to pay the  ma jo ri ty 

shareholder . 

 
[8 ]  Those  i n essence  a re  the  fac ts  which consti tute  the  two  

cri mes  o f which you have  been convic ted . These  two  c rimes , as  

you admi tted  i nvo lve potentia l p re judi ce and no t actua l p re judice  

and  ce rtai nly do  no t ‘ i nvo lve  amounts  o f more  than R500  000 . 

After  you made the admi ssions whi ch I mentioned  and changed  

your plea  the  S ta te  si mp ly c losed  i ts  case . The  S ta te  wi th rega rd  

to  both counts  accepted  tha t your conduct entai led  po tentia l 

pre judice  and  not actua l prejudi ce . A fter  we  convic ted you the  

Sta te  lead  evidence which, i f i t be accep ted , consti tute  c rimes  

which are  far  more  se rious . I canno t sentence  you fo r  c ri mes  o f 

which you have  no t been convic ted . That would be  wrong . I can 

only sentence  you for  that  o f  which you have  been convic ted .  It  is  

acco rdi ng ly my judgment that sec tion 51 of Ac t 105 of 1997  does  
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no t app ly.  I,  the re fore , have  an unfette red  disc re tion to  pass  a  

sentence which is, in all the circumstances , just and fair.  

 

[9 ]  It  i s clea r that these  c rimes , when compared  to  the  c rimes  

wi th whi ch you were  o rigi na l ly cha rged , do  no t ca rry the  same 

high deg ree  o f mora l b lameworthi ness . I do  no t thi nk  tha t  a  

sentence  emphasisi ng  the  rehabi li tati ve  purpose  of sentenci ng  is  

requi red . I mus t emphasi ze  tha t the  busi ness  world,  like the res t 

of  society,  mus t be  scrupulous ly hones t and  fair  i n thei r bus i ness  

dea li ngs , and  this  sentence  mus t se rve  to  de te r  o the r likemi nded  

persons  and  a lso  serve  as  a  punishment fo r you. A t the end  o f the  

day socie ty demands  tha t a  sentence  be  i mposed  whi ch is  fai r  

and  jus t ,  keepi ng  i n mi nd  your cri mes  and  your pe rsona l 

circumstances. 

 

[10 ]  I have  had  the  bene fi t  o f  writ ten heads  o f a rgument from 

your counse l as  we ll  as  counse l for  the  s ta te  and  I have  gi ve n the  

ma tter  much thought.  If  I have  omit ted to  mention some fac ts  i n 

this  judgment then i t  is  not because  they were  no t consi dered  o r  

no t taken i nto  account.  In the  end , havi ng  ba lanced  your pe rsona l 

circumstances, the  needs o f society and the seve ri ty of  the  

cri mes of which you have been convic ted , I have  deci ded that the  

following sentences will meet all the purposes of sentencing. 

 

[11 ]  On count 2 you a re  sentenced to  pay a  fi ne  o f R75  000  o r  

serve  18  months  i mprisonment.  A  fur the r 18  months  impri sonment 
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is i mposed  but suspended  for  a  pe riod o f four (4)  years  on 

condi tion that you are  no t agai n convi cted  o f the  c rime  o f fraud  

committed during the period of suspension . 

 

[12 ]  On count 6  you a re  a lso  sentenced  to  pay a  fi ne  o f R75  000  

or  se rve  18  months  imprisonment.  A  fur the r 18  months  

impri sonment i s i mposed but suspended fo r a pe riod o f four (4 )  

years on condi tion tha t you a re  no t agai n convic ted  o f the cri me  

of fraud committed during the period of suspension . 

 

 
_______________________ 

A .H. V E LD HUIZE N, J  
JUDGE OF THE HIGH COURT 


